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LIMITATION BILL 2005 
Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Sue Ellery (Parliamentary Secretary) in 
charge of the bill.   
The CHAIRMAN:  As required under standing order 234A(2), because the Standing Committee on Legislation 
report contains recommendations on the Limitation Bill 2005, I must put the question -  

That the amendments recommended by the Standing Committee on Legislation be read into and 
deemed part of the bill.   

Hon SIMON O’BRIEN:  This is an occasion on which members who have not hitherto become familiar with 
standing order 234A(2) might choose to become familiar with it, because it is a rather strange standing order.   
The CHAIRMAN:  I assumed that Hon Simon O’Brien was rising on a point of order or to clarify a point.   
Hon SIMON O’BRIEN:  No, I rose to debate the issue.   
The CHAIRMAN:  Hon Simon O’Brien knows that this is not a debatable issue.  I thought he was clarifying the 
issue for other members.   
Hon SIMON O’BRIEN:  Indeed.  The brief point that I was going to make is that this is not a debatable issue.  I 
will not say much but I will suggest that the committee defeat this motion because if it is defeated, we will be 
able to consider other clauses.  If it is not defeated, that opportunity will be missed.   
Question put and negatived.   
The CHAIRMAN:  The noes having succeeded, we are now able to deal with the amendments and schedules as 
set out on supplementary notice paper 6, issue 3.   
Clause 1:  Short title -  
Hon SIMON O’BRIEN:  The opposition supports the short title and notes that the Standing Committee on 
Legislation provided a report on this bill.  The opposition’s view is very much the same as the one it expressed 
on 23 August when the bill was referred to the Standing Committee on Legislation.  In effect, it was re-referred 
for the completion of an inquiry that started with a similar bill last year in the previous Parliament.   

The report canvasses a number of issues and the committee should be congratulated for attending to this issue in 
the difficult circumstances that presented.  The committee had to pick up the inquiry midstream, or restart it, and 
it had very limited time.  It had a tight reporting date of 15 September. 

Hon Sue Ellery:  It had three weeks. 

Hon SIMON O’BRIEN:  That was between 23 August and 15 September.  A lot of that period was non-sitting 
time when there could have been all sorts of inconvenience, but the committee did report on 15 September as 
required.  That report will now assist the Committee of the Whole and abbreviate these proceedings.  That is why 
we have standing committees to consider bills, so that we can abbreviate proceedings, as well as be provided 
with information that we cannot realistically get from the table when we are in a Committee of the Whole.  
Although we will need to pause on a number of clauses, the opposition supports clause 1. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Application of limitation periods under this Act - 
Hon SUE ELLERY:  I move - 

Page 6, line 27 - To delete “section 7” and insert instead “sections 7 and 8”. 

All of the amendments in the supplementary notice paper, bar the amendment to clause 15 and the amendment 
that appears in the name of Hon Giz Watson, relate to what I might describe as defamation matters.  What I 
would like to do, if it meets with your approval, Mr Chairman, is provide an explanation on all of the 
amendments that relate to the defamation matter and then move them as required one by one, rather than explain 
each single clause. 

The CHAIRMAN:  That is a course of action that I am sure the committee would be grateful for.  If the 
parliamentary secretary gives a general explanation, then we will move the clauses individually. 

Hon SUE ELLERY:  As I have just indicated, the balance of amendments in the supplementary notice paper are 
intended to introduce the limitation provisions of the uniform model defamation bill and to complement the 
Defamation Bill 2005, which has passed through the other house.  The current regime in the Limitation Bill 
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2005, which represents a modified version of the recommendations of the WA Defamation Law Committee’s 
“Report on Reform to the Law of Defamation in Western Australia”, which committee was chaired by Wayne 
Martin, QC, is that proceedings for defamation must be brought within six months of the plaintiff’s becoming 
aware of the defamatory publication, or within six years of the publication itself, whichever occurs first.  
However, there is provision for judicial extension of the six-month period to 12 months, subject always to the 
six-year long stop, and actions for defamation are also subject to the special limitation provisions governing 
actions by children and those with a mental disability and to the potential for extension where failure to 
commence proceedings was attributable to fraudulent or other improper conduct by the defendant.  The proposed 
amendments to the bill adopt the approach in schedule 4 of that model defamation bill; that is, a regime where 
actions for defamation must be brought within one year of the publication of the defamation, subject only to a 
discretion of the courts to extend the time for commencement of proceedings to three years from publication if it 
was not reasonable in the circumstances for the plaintiff to have commenced an action in relation to the matter 
that is being complained about within one year from the publication.  The limitation period would not otherwise 
be capable of extension, and the minority and mental disability provisions of the bill will not apply to defamation 
actions.  The effect of new clause 8, which we will get to in due course, and the amended clause 4 of the other 
bill that we are dealing with, will be to implement the transitional limitation provision in schedule 4 of the model 
defamation bill.  Once those clauses are implemented, the Limitation Act 1935, which has a two-year limitation 
period for some categories of slander and a six-year period for other defamation claims, will continue to apply to 
defamatory publications that occur after the bill’s commencement in circumstances in which there are multiple 
damages claims relating to publications within a 12-month period, some occurring before and some after the 
commencement day and all relating to substantially the same matter.  As I indicated, this is one of a series of 
amendments that will give effect to that.   

Amendment put and passed. 
Hon SIMON O’BRIEN:  I seek some clarification of what is recounted in the committee report.  I noted the 
Attorney General’s comments that this version of clause 4 is more elegantly expressed than the one in the 2004 
bill, and I am sure it is.  For simplicity, and because subsequent clauses have all sorts of exceptions and provisos, 
clause 4 is particularly important.  I want to make sure that I have a clear understanding of what this means.  
This clause states that the limitation periods provided for under this act apply only to causes of action that accrue 
on or after the commencement day, which means that the full period of limitation can apply only from when this 
bill commences until the expiry of the prescribed period.  However, that can be subject to numerous other parts 
of this bill that contemplate, for example, some retrospective provisions; that is, although the limitation period 
will still be there, as I have described, the bill may through retrospective effect provide the capacity for an event 
that has already happened to still be captured.  The limitation period in that case will obviously overlap unless it 
has already expired, but it will not, as a rule, continue past the new limitation period.  Does that about sum it up 
in a nutshell? 

Hon Sue Ellery:  Yes. 

Hon SIMON O’BRIEN:  I just wanted to get that clear, because that is one of the key points of the bill.  We 
support the clause. 

Clause, as amended, put and passed. 

Clause 5 put and passed. 

Clause 6:  Personal injury actions - accrual, limitation periods - 
Hon SIMON O’BRIEN:  In relation to clauses 6, 7 and 8, I did ask, during the referral debate, for the 
committee to identify the elements of retrospectivity that applied.  Indeed, the committee has done so, 
commencing from paragraph 2.23 of the committee’s report.  This part commences to tie in existing bases for 
claims with the new regime of the restricted limitations.  It recognises that, if someone has a potential claim, the 
limitation period is ticking and that will relate to the limitation period in the new act.  I note that that question on 
this and other clauses has been addressed in the committee’s report.  If someone seeks further understanding of 
the clauses, the committee’s report provides some enlightenment.  I record my appreciation of the committee for 
clarifying those matters.  The opposition supports the provisions. 

Clause put and passed. 

Clauses 7 to 13 put and passed. 

Clause 14:  Defamation - 6 months from discovery or 6 years from publication - 
The CHAIRMAN:  The parliamentary secretary outlined earlier the reasons for various amendments.  If it suits 
the convenience of the committee, does any member wish to speak to clause 14 or raise an issue?  If not, the 
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amendments to this clause will be moved together.  If a member wishes to raise an issue, I will put them 
separately.  It appears that they can be moved together.   

Hon SUE ELLERY:  I move - 
Page 10, line 4 - To insert after “if” the words “one year has”. 
Page 10, lines 5 and 6 - To delete the lines. 
Page 10, line 7 - To delete “6 years have”. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 15:  Trespass to the person etc. - 3 years - 
Hon SUE ELLERY:  I move - 

Page 10, line 11 - To delete the line. 
Page 10, line 14 - To delete the line. 

As I indicated earlier, these amendments arise from consideration of two words by the committee.  The 
committee recommended to delete the words “menace” and “wounding” as causes of action to which a three-
year limitation period would attach.  In its current form, clause 15 reflects clause 38 of the existing Limitation 
Act, save that the limitation period is reduced from four to three years.  The committee pointed out that although 
“menace” and “wounding” were once recognised as distinct causes of action, they are now obsolete.  This was 
pointed out to the committee by Professor Handford when he appeared before it, and the government is happy to 
agree with the committee’s recommendation.   

Hon GIZ WATSON:  Being a member of the Standing Committee on Legislation, I recall that this was the most 
entertaining part of that committee’s inquiry; that is, debate around the meaning of the words “menace” and 
“wounding”.  It is worth noting that the committee chose to include one of Professor Handford’s comments in 
his submission at page 17 of the committee’s report, which reads - 
 The evidence received by the Committee indicates that these causes of action - 
That is menace and wounding - 
 are archaic, particularly the action of ‘menace’, which has been obsolete since the 14th Century. 
It is really important that members realise we are dealing with a significant matter that should have been dealt 
with centuries ago.  I am very pleased to be part of a very important amendment to ensure that this legislation is 
brought up to date.   

Hon SIMON O’BRIEN:  We understand from the report that the term “menace” has been obsolete since the 
fourteenth century.  I do not like getting rid of 600-year-old terms without at least some passing reference.  
Presumably the terms “menace” and “wounding” were included in the act for some reason.  It concerns me that 
if they are now taken out, it could leave a small gap.  I certainly cannot put my finger on what the gap might be.  
Perhaps the parliamentary secretary will advise what these six terms in the unamended clause actually mean.   
Hon SUE ELLERY:  Hon Simon O’Brien can be relied upon in these matters.  I am advised that both “menace” 
and “wounding” would be incorporated in other torts.  “Wounding” could be picked up in the bill before us, 
depending on the circumstances, either in assault or battery.  “Menace”, too, could be caught up in assault or 
battery.  If it were for another reason, for example, economic, it could be caught up in torts that deal with 
contractual disputes.   
Hon SIMON O’BRIEN:  I would have thought that “wounding” - 
The CHAIRMAN:  We are currently dealing only with “menace”.  I know that the member discussed it 
generally, and that he is entitled to some leeway, but that is a separate question. 
Hon SIMON O’BRIEN:  Sure.  The chairman conceded that it is necessary to consider the context in which the 
amendment is proposed, which is the clause.  I do not know whether the term “trespass to the person”, for 
example, is defined anywhere in the legislation.  That seems to be an archaic term.  Why are we not picking on 
that one? 
Hon SUE ELLERY:  I am advised that “trespass” is the current term.  It is the term that is still used. 
Hon Simon O’Brien:  To denote what? 
Hon SUE ELLERY:  To denote any intentional interference with the person. 
Amendment (line 11) put and passed. 
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Hon SIMON O’BRIEN:  The word “wounding” has been presented to us as being roughly synonymous with or 
contained within the terms of “assault and battery”, for example. 
Hon Sue Ellery:  Or indeed other torts. 

Hon SIMON O’BRIEN:  Yes.  If assault, for example, includes the consequences of that assault in the form of 
an actual injury or a wound being incurred, the wounding would be superfluous.  However, if that is not the case, 
I would have thought that it might leave a gap.  Does “battery” indicate that a degree of injury or wounding has 
been sustained?  If it does not, the word “wounding” probably needs to remain in the bill. 
Hon SUE ELLERY:  The advice I have received is that “wounding” would definitely fall within the range of 
battery and trespass to the person, depending on the circumstances, because assault means a threat.  Therefore, 
depending on the circumstances it could fall into assault, but I am advised that it definitely would fall into 
trespass on the person and battery.  No gap is created by taking out the word “wounding”. 
Hon SIMON O’BRIEN:  It is not the opposition’s intention to draw out this point, except to note that at face 
value a term such as “trespass to the person” seems more archaic to me than does “wounding”.  I would have 
thought that “wounding” would have had a common meaning.  A short while ago I asked for clarification for the 
record about the meaning of “trespass to the person”.  I am a little surprised that the committee has gone down 
this path and the government has accepted it.  I do not propose to oppose the amendment.  Obviously, the 
government has considered the committee’s recommendation and sought advice.  My fears are probably 
groundless; nonetheless, I am surprised that the word “wounding” has been used.   

Amendment (line 14) put and passed.   

Clause, as amended, put and passed.   

Clauses 16 to 25 put and passed.  

Clause 26:  Equitable actions (not analogous to other actions) - 
Hon SIMON O’BRIEN:  I am speaking on this clause for reasons that relate to the Legislative Council prior to 
22 May this year, when Hon Peter Foss was a member of this place.  When he moved for the Limitation Bill 
2004 - which was almost identical to this bill - to be referred to the Standing Committee on Legislation, he 
stopped at these provisions which, at the time, were proposed as amendments to that bill and are now in clause 
26 of this bill.  As a former Attorney General and Queen’s Counsel, he did not understand the objects of this 
clause.  The bottom line seems to be contained in subclause (1), which contains two limitation periods; that is - 

(a) the elapse of 6 years since the cause of action accrued;  
That is straightforward enough - or - 

(b) the elapse of 3 years since time started running, on equitable principles, for the commencement 
of the action.   

Can the parliamentary secretary describe briefly what paragraph (b) means by “3 years since time started 
running,” compared with “6 years since the cause of action”?  
Hon SUE ELLERY:  I thank Hon Simon O’Brien for this opportunity!  I ask the honourable member to turn to 
appendix 3 on page 55 of the report.  Paragraph 5 sets out the explanation of equity matters.  That is the advice 
that I would rely on.  I can read that out to the committee if the committee so chooses.  The standing committee 
that produced this report asked the very same question and was provided with quite a detailed answer.  
Therefore, if the member wants me to provide an explanation, that is the explanation that I would be providing to 
the committee.   

Hon SIMON O’BRIEN:  The advice of Mr John Young from the State Solicitor’s Office is noted.  I gather that 
this is another clause that contemplates the new regime of limitations that will commence from a commencement 
day, and that we will have a general period of six years.  I gather also that the second part of the clause attempts 
to provide some flexibility, particularly for cases in which the date of cause of action is prior to the 
commencement day.  Is that about the strength of it?   

Hon SUE ELLERY:  The best way I can describe it is that the second part to which the member is referring has 
the effect of preserving the status quo; namely, what existed previously.   

Hon Simon O’Brien:  Yes, if that is an event for which a limitation period is now running; however, anything 
that commences after the commencement day will be subject to the standard new limitation period.  Is that 
correct? 

Hon SUE ELLERY:  That is correct. 
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Hon GIZ WATSON:  The standing committee found this a particularly difficult clause to get our heads around, 
and we made extensive comments on it.  I do not know whether it will make it any clearer to members, but it 
may be worth noting the committee’s conclusion on this matter.  The committee states at page 22 of the report -  

2.65 Clause 26 covers non-analogous equitable causes of action.  There is residual doubt that the 
Bill will coverage analogous claims such as mistake.  

2.66 Clause 12(2) of the Bill provides for clause 12(1) to apply a general limitation period of six 
years to an action in circumstances where Part 2 Division 3 of the Bill (in which clause 26 
appears) does not provide for a different limitation period.  Arguably, if mistake is not covered 
by Part 2 Division 3, then clause 12 would operate to apply the general limitation period of six 
years to analogous equitable causes of action.   

If members understand that, they are doing really well!  I think I understand it, and I think I accepted that that 
was a reasonable explanation.  The committee adopted a phrase for this particular clause; that is, it was kind of a 
fix-up clause.  I think that is why it appears to be anomalous and it is hard to grasp exactly what it seeks to 
achieve.  

Clause put and passed.   

Clauses 27 and 28 put and passed. 

Clause 29:  Limitation periods applicable to persons under 15 when cause of action accrues -  
Hon SIMON O’BRIEN:  I hark back to clause 7, but not to debate clause 7 in any way, shape or form.  I note 
that clause 7 is subject to part 3, which we have now moved on to, but that clause 29, which we are now 
considering, does not apply if part 2, division 3, provides for a longer limitation period.  Clause 7 relates to a 
cause of action - in this case childbirth.   Of course, In the public debate on this Limitation Bill, this is very much 
the focus of a significant sector of the community.  This is a key part of the so-called obstetrics provisions.  It is 
important to note, and we do note, that having agreed to clause 7, clause 29 and clause 30, which we are about to 
consider, do not apply.   I think that all I need to do is note that that is what we are agreeing to, without spelling 
it out any more. 

Clause put and passed. 

Clauses 30 to 32 put and passed. 

Clause 33:  Defamation - no extension beyond 6 years after publication - 

Hon SUE ELLERY:  I move -  

Page 18, line 14 - To delete “Subject to subsection (2),”. 

Page 18, line 14 - To insert after “32” the words “do not”. 

Page 18, lines 16, 17 and 18 - To delete the lines. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 34 put and passed.  

Clause 35:  Defendant in close relationship with person with mental disability - 

Hon GIZ WATSON:  I want some response on subclause (1), which, as I mentioned in my contribution to the 
second reading debate, includes the phrase “since the relationship ceased”.  It was probably difficult to find a 
form of words to include in this clause.   

The subclause states - 

If - 

(a) a person (“person A”) is suffering a mental disability at any time after a cause of 
action accrues to person A; and 

(b) during the time in which person A is suffering the mental disability a defendant is a 
person in a close relationship with person A,  

an action on that cause of action cannot be commenced if 3 years have elapsed since the relationship 
ceased.  

It seems to me and to a number of people who made submissions to the committee inquiry that this term is very 
rubbery.  An estrangement between person A and the defendant is likely to occur over time.  How will it be 



Extract from Hansard 
[COUNCIL - Wednesday, 19 October 2005] 

 p6556b-6562a 
Hon Simon O'Brien; Hon Sue Ellery; Chairman; Hon Giz Watson 

 [6] 

possible to make a decision on whether three years have elapsed since the relationship ceased?  Who will judge 
the point of cessation of the relationship?   

Hon SUE ELLERY:  The clause makes reference to a guardian.  The assessment of when such a relationship 
would cease would be relatively straightforward; a person is either a guardian or is not a guardian.  The second 
part will be a question of assessing the evidence and determining at what point the relationship was brought 
completely to an end rather than perhaps going through a period of estrangement.  I am not sure that it would be 
possible for any of us to come up with one specific definition that would fit all possible circumstances that might 
lead to a relationship ceasing, so it will be a question of providing evidence.  The word “cease” means bringing 
right to an end, and that is what the evidence will have to demonstrate.   

Hon GIZ WATSON:  Will that assessment be made by a court?   

Hon SUE ELLERY:  Yes.   

Clause put and passed. 

Clause 36:  Defamation - no extension beyond 6 years after publication - 
Hon SUE ELLERY:  I move - 

Page 20, line 5 - To delete “Subject to subsection (2),”. 

Page 20, line 5 - To insert after “35” the words “do not”. 

Page 20, lines 7 and 8 - To delete the lines. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 37:  Court may extend time to commence any kind of action in cases of fraud or improper 
conduct - 
Hon SUE ELLERY:  I move - 

Page 20, line 13 - To delete “any” and insert instead “a”. 

Page 20, line 21 - To delete “33, 36” and “39,”. 

Page 20, after line 23 - To insert - 

(4) This section does not apply to an action relating to the publication of defamatory 
matter. 

Amendments put and passed. 
Hon GIZ WATSON:  I did not oppose the amendments, but I want to comment on the clause, as amended.  The 
issue I raise refers to clause 37(2), which states - 

On an application a court may extend the time in which the action can be commenced up to 3 years 
from when the action ought reasonably to have been commenced if the court is satisfied that the failure 
to commence the action -  

This is the critical part - 

was attributable to fraudulent or other improper conduct of the defendant or a person for whom the 
defendant is vicariously liable.  

My concern with that subclause is that it is limited to matters that are either fraudulent or the result of improper 
conduct.  I have raised this issue with the government, because it seems to me that that subclause does not 
necessarily cover cases of deliberate delay.  Some of the contributors to the committee inquiry process recounted 
their own frustration in trying to bring actions against private companies or departments, when they felt there 
was a deliberate attempt to frustrate the process.  They argued that such actions probably would not fall under 
the category of being either fraudulent or improper conduct, but would fall into the category of being 
unreasonable delay.  Another submission cited the case of British American Tobacco - a fairly well known case - 
in which BAT was found to have destroyed documents in a particular case, but the destruction of those 
documents was not judged to have been improper or detrimental.  It was judged to have been a legitimate thing 
for the company to do.  My concern is similar to the concern we have mentioned about making too restrictive the 
considerations that a court can use in a case to extend time to bring any kind of action.  We wish that the grounds 
upon which someone could say that their action was being frustrated were broader than actions deemed to be 
fraudulent or improper.  We would like the grounds to include claims of mistake or undue delay.  I do not have 
an amendment to this clause standing in my name on the notice paper.  I am just raising the point that it is too 
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restrictive.  Cases were brought to the attention of the committee that had some merit, and it was argued that a 
court could not consider these matters in granting an extension of time to commence an action. 

Hon SUE ELLERY:  This provision allows the court to grant an extension of time to commence any kind of 
action to someone who can demonstrate improper or fraudulent conduct by a defendant, and that the conduct had 
the effect of preventing the person from exercising his or her right to take action.  I will follow the example set 
out by the honourable member about deliberate delay.  If there is a prescribed period for taking an action, 
exercising one’s full rights to respond to the action on the last day of the prescribed period will not be taken to be 
improper conduct or fraudulent behaviour.  Whether the person responding does what he or she needs to do on 
day one or on the last day, it will be the person’s right to do that within the prescribed period.  However, I point 
out that a relatively simple scheme exists - not in this legislation but in other legislation - for pre-action 
discovery whereby people can afford themselves the opportunity of seeking information to assist them to put 
together a claim.  However, when dealing with that issue, the court would take into account whether improper or 
fraudulent conduct had occurred that had the effect of stopping a person from pursuing a claim that the person 
sought to pursue.   

Hon GIZ WATSON:  I am still not convinced.  I am sure we can all envisage a case in which a company or 
department could frustrate an action.  The company or department may have behaved in a way that stopped short 
of fitting into the categories of improper or fraudulent.  The company or department could claim that it genuinely 
made a mistake - whether the mistake was genuine would no doubt be debated - and lost the information that it 
was obliged to provide to the person in a timely fashion; or that it would take the company or department ages to 
go through the archives to find the information that the person needed to commence the action.  What problem 
would there be in allowing at least those other two circumstances to be considered?  I was convinced by the 
evidence presented to the committee that there could be circumstances which stop short of being either 
fraudulent or improper. but which would have the effect of frustrating the action of a plaintiff to the point that 
the plaintiff ran out of time in the limitation period.  It is a matter of judgment, but I think that, when in doubt, 
we should ensure that a defendant has a broad range of grounds on which to seek an extension of time.  Again, it 
is probably a judgment as much as anything of what is reasonable for the courts to consider.  The Greens (WA) 
certainly want the additional provisions included the bill.   

Hon SUE ELLERY:  I will remember the comments of Hon Giz Watson.   

Progress reported and leave granted to sit again. 
 


